
Title IX Training November 6, 2020

Brandon K. Wright
www.millertracy.com 1

UNDERSTANDING 
AND 
IMPLEMENTING 
THE NEW TITLE IX 
REGULATIONS

WELCOME BACK!

ÅWe will begin the workshop at 1:30pm.

ÅI will be taking questions throughout the workshop via 

the Chat Box ςand I will also be posting the links to the 

handouts and materials in the Chat Box once we begin.

ÅParticipants must complete both Sessions to complete 

the required training.

Day 2 of 2

November 6, 2020

UNDERSTANDING AND 
IMPLEMENTING THE NEW 
TITLE IX REGULATIONS

ROLES, RESPONSIBILITIES, AND LEGAL COMPLIANCE
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TITLE IX
THE DECISION

INVESTIGATION

ÅAfter the schoolhassent the investigativereport to the parties

but before reachinga determination regardingresponsibility,

the decision-maker(s)must afford eachparty the opportunity

to submitwritten, relevantquestionsthat a party wantsasked

of any party or witness,provide eachparty with the answers,

andallow for additional,limited follow-up questionsfrom each

party.
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SUBMITTED QUESTIONS

ÅDecision-makers must explain their reasons for excluding any 

irrelevant proposed questions.

GRIEVANCE PROCESS

ÅAn objective evaluationof all relevant evidence,inculpatory and

exculpatoryis requiredfor the grievanceprocess.

ÅCredibility determinations based upon a personõsstatus as

complainant,respondent,or witnessmustbe avoided.

ÅThere must be a presumption that the respondent is not

responsiblefor the allegedconduct until a determinationregarding

responsibilityis madeat the conclusionof the grievanceprocess.
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GRIEVANCE PROCESS 

ÅThe grievanceprocessshouldincludereasonablyprompt time

frames for conclusion of the grievance process, including

appealsandinformalresolutions,with allowancefor short-term,

goodcausedelaysor extensionsof the time frame.

GRIEVANCE PROCESS

ÅA school must notify the complainantof the range, list, or possible

remediesthat a schoolmayprovide.

ÅA schoolmustnotify the respondentof the disciplinarysanctionsa school

mightimposeon the respondentfollowinga findingof responsibility.

ÅAschoolõsgrievanceprocessmuststatewhether the schoolhaschosento

use the preponderanceof the evidence standard or the clear and

convincing evidence standard for all formal complaints of sexual

harassment(includingthosewhereemployeesare respondents).
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GRIEVANCE PROCESS

ÅPreponderanceof the evidence is one type of evidentiary

standard used in a burden of proof analysis. Under the

preponderancestandard,the burdenof proof is met when the

party with the burdenconvincesthe fact finder that there is a

greaterthan50%chancethat the claimis true.

GRIEVANCE PROCESS

ÅThe grievanceprocessmustdescribetheschoolõsappealprocedures.

ÅThe grievanceprocess must not use, rely on, or seek disclosure of

information protected under a legally recognizedprivilege,unless the

personholdingsuchprivilegehaswaivedit.

ÅAny provisions,rules,or practicesother than those required by the Final

Rule that a school adopts as part of its grievanceprocessfor handling

formalcomplainsof sexualharassment,mustapplyequallyto both parties.
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THE DECISION

ÅThe decision-maker (who cannot be the same person as the Title IX

Coordinator or the investigator)must issuea written determinationregarding:

ÅResponsibilitywith findingsof fact,

ÅConclusionsaboutwhether the allegedconductoccurred,

ÅRationalefor the result asto eachallegation,

ÅAny disciplinarysanctionsimposedon the respondent,and

ÅWhether remedieswill be providedto the complainant.

ÅThe written determinationmustbe sentsimultaneouslyto the partiesalongwith

informationabouthow to file anappeal.

DISCIPLINE

ÅDiscipline may only follow an investigation and a finding of 

responsibility. 
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REMEDIES

ÅRemediesare required to be provided to a complainantwhen a

respondentis found responsible. The remediesmust be designedto

maintain the complainantõsequal accessto education and may

include the same individualizedservicesdescribedas supportive

measures.

ÅRemediesafter a findingof fault may be disciplinary,punitive,and

mayburdenthe respondent.

MAKING CREDIBILITY DETERMINATIONS

ÅThe Decision-Maker must make written findings as to

credibilityof witnesses.

ÅThe Decision-Maker must give the testimonyand information

of each party or witness the degree of importance they

reasonablybelieveit is entitledto receive.
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MAKING CREDIBILITY DETERMINATIONS

ÅThe Decision-Maker makes credibility determinationsbased

upon:

ÅStatementsby anyother witnessesto the allegedincident.

ÅEvidenceaboutthe relativecredibilityof the complainant/respondent:

ÅThe level of detail and consistencyof eachpersonõsaccountshouldbe

comparedin anattempt to determinewho is tellingthe truth.

ÅIs corroborativeevidencelackingwhere it shouldlogicallyexist?

MAKING CREDIBILITY DETERMINATIONS

ÅThe Decision-Makermakescredibilitydeterminationsbasedupon:

ÅEvidence of the complainantõsreaction or behavior after the alleged

harassment

ÅWere there witnesseswho sawthat the complainantwasupset?

ÅChangesin behaviors?Work -related?School?Concernsfrom friendsandfamily?

Avoidingcertainplaces?

ÅMaynot manifestuntil later
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MAKING CREDIBILITY DETERMINATIONS

ÅThe Decision-Makermakescredibilitydeterminationsbasedupon:

ÅEvidenceabout whether the complainantfiled the complaintor took other

actionto protest the conductsoonafter the allegedincidentoccurred.

ÅBut : failureto immediatelycomplainmaymerely reflect a fear of retaliation,

a fear that the complainantmay not be believed,etc. rather than that the

allegedharassmentdid not occur

MAKING CREDIBILITY DETERMINATIONS

ÅThe Decision-Maker makes credibility determinationsbased

upon:

ÅOther contemporaneousevidence:

ÅDid the complainantwrite about the conduct and reaction to it soon

after it occurred(e.g. in a diary,email,blog,socialmediapost)?

ÅDid the studenttell others (friends,parents)aboutthe conductandtheir

reactionsoonafter it occurred?
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THE DECISION

ÅBecausethe written decisionmust includefindingsof fact,along

with rationale for the decision,it cannot be genericor non-

specific.

ÅDetails in the written decision are what will prevent and ease

questionsof thedecisionõsvalidity.

THE DECISION

Outline eachallegationinvestigated,relevantfacts,the Decision-

Makerõsanalysisof the facts,andthe conclusion(s)reached.
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THE DECISION

ÅKeepanopenminduntil all evidencehasbeenheard.

ÅDonõtcome to any judgment,opinion, conclusion or belief

about anyaspectof this matter untilyouõvereviewedor heard

all of the evidenceAND consideronly the relevantevidence.

THE DECISION

ÅThe Decision-Maker must render a sound,reasoneddecision

on everycharge.

ÅThe Decision-Maker must determine the facts in this case

basedonlyon the informationpresented.

21

22



Title IX Training November 6, 2020

Brandon K. Wright
www.millertracy.com 12

THE DECISION

ÅThe Decision-Makermust determinewhat evidenceto believe,

the importanceof the evidence,and the conclusionsto draw

from that evidence.

ÅThe Decision-Maker should not be swayed by prejudice,

sympathy,or a personalview that you mayhaveof the claimor

anyparty.

THE DECISION

ÅThe quality of evidenceis not determined by the volume of

evidenceor the numberof witnessesor exhibits.

ÅIt is the weight of the evidence,or its strength in tendingto

prove the issueat stakethat is important.

ÅYou must evaluatethe evidenceasa whole basedon your own

judgment.
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THE DECISION

ÅLook to all the evidencein total, makejudgmentsaboutweight

andcredibility,andthen determinewhether or not the burden

hasbeenmet.

ÅIncludethe burdenin the finalwritten decision.

ÅòThepreponderanceof the evidencehasbeenmet becauseéó

THE DECISION

ÅDonõtconsiderthe potentialimpactof your decisionon either party

whendeterminingif the chargeshavebeenproven.

ÅImpact will be a consideration in the remedies phase. Impact is not a

considerationin the responsibilitiesphase.

ÅFocus only on the charge or chargesbrought in the case and

whether the evidencepresentedto you is sufficientto persuadeyou

that the respondentis responsiblefor the charges.
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REMEDIES

ÅWhen considering remedies, the focus is on whether the 

remedies will be effective to:

ÅStop the harassment from occurring

ÅPrevent future harassment

ÅRemedy effects on victim

TITLE IX
HOW TO SERVE IMPARTIALLY, CONFLICTS OF INTEREST, 

AND BIAS
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TITLE IX PERSONNEL

ÅTitle IX Personnel includes the Coordinator, investigators, 

decision-makers, and people who facilitate any informal 

resolution process. 

ÅAll personnel are required to be òfree from conflicts of interest or bias 

against complainants or respondents.ó

TITLE IX PERSONNEL TRAINING

ÅTraining of Title IX personnel must include training on:

Åthe definition of sexual harassment in the Final Rule, 

Åthe scope of the schoolõs education program or activity, 

Åhow to conduct an investigation and grievance process including hearings, appeals, 

and informal resolution processes, as applicable, 

Åand how to serve impartially, including by avoiding prejudgment of the facts at issue, 

conflicts of interest, and bias. 

ÅSchools must ensure that decision-makers receive training on any 

technology to be used at a live hearing, if applicable. 
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IMPARTIALITY

Impartiality is integral to the Title IX formal grievance process. 

ÅServing impartially includes avoiding the following: 

ÅPrejudgment of the facts at issue 

ÅConflicts of interest 

ÅBias 

ÅBut what do each of these things mean (and how do you avoid 

them)?

IMPARTIALITY

Prejudgmentrefers to passingjudgmentprematurelyor without sufficient

reflectionor investigation. For example:

A Complainantwas cryingwhilemakinga sexualharassmentreport. You

concludethat becausethe Complainantwas cryingwhen describingthe

conductat issue,the Complainantmust be telling the truth and the

Respondentmustberesponsiblefor theactionsalleged.

Neither Complainants reporting sexual harassment,nor Respondents

defendingagainstallegationsof sexual harassment,should be met with

prejudgmentthroughouttheTitle IX process.
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IMPARTIALITY

Prejudgmentoften occurs when allegationsinvolve sexual conduct,

sexualhistory,drugs,and/or alcoholuse. Examplesof prejudgingthe

facts:

ÁThe Complainantwas drinkingat the time of the incidentso the

investigatorpresumeshis/herrecollectionof aneventisnotaccurate.

ÁTheRespondentand Complainantwerein a consensualrelationship

previouslyso the Title IX coordinatorassumesconsentto particular

conductwasgiven.

IMPARTIALITY

Sexstereotypesalsooften leadto prejudgmentðfor example:

ÁMenaresexuallyaggressiveand/orlikelyto perpetratesexualassault.

ÁWomenhaveregretaboutsexualexperiencesandare likelylyingaboutsexual

assault.

ÁMencannotbesexuallyassaulted.

ÁWomencomplainingaboutsexharassmentare just jumpingon the "#MeToo"

bandwagon
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IMPARTIALITY

How do you avoidprejudgingfacts?

VKeepanopenmindthroughoutthe investigationprocess.

VWait to hear all of the facts(there are two or more) sidesto

everystory.

VSeekout additionalfactsand/or witnessesif you feel yourself

jumpingto conclusionsðfactsmatter, assumptionsdo not!

IMPARTIALITY

Ms. Jonesis an investigatorwhoconductsTitleIX investigationsfor theschool

district.Ms.Jonesfrequentlymakesstatementsto hercolleaguesregardinghow

provocativelyfemalestudentson campusdressandthat theyareòaskingófor

othersto catcalland give them attention. In the caseat hand,a female

Complainant,whowaswearinga croptop duringclass,reportedthat her lab

partnermadesexuallyharassingcommentsto herduringa lab.

ÅIn terms of prejudgmentof the facts,would you be concernedabout

Ms.Jonesimpartiality?
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IMPARTIALITY

ÅThe decision-maker(s) should not be the subordinates of the 

Title IX Coordinator.

ÅThis stems from a concern about pressure to accept investigator 

recommendations because of the inherent authority of the 

employment relationship.

IMPARTIALITY

ÅA òconflictof interestóoccurs if, within a particulardecision-

making context, an individual is subject to two coexisting

interests that are in direct conflict with each other and the

decision-making process is disrupted or compromised in a

manner that affects the integrity or the reliability of the

outcomes.
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IMPARTIALITY

ÅConflict of interests may arise from family, friendships,

employmentrelationships,financialinvestments,or other social

factors.

ÅLetõsdiscussif the followingpotentialconflictsmayaffectimpartiality:

IMPARTIALITY

ÅThe Title IX Coordinatoris closefamily friendswith a Complainant's

parents.

ÅTheInvestigatorandRespondentattendthesamechurch.

ÅTheDecision-Makeris on the Boardof the localSAFE(SexualAssaultand

FamilyEmergencies)Boardof Directors.

ÅThe Investigatorsharesnewsarticleson their personalsocialmediawith

theirowncommentarythatwomenliefor attentionaboutsexualassault.
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IMPARTIALITY

ÅAn actual conflict of interest is a direct conflict between one's official

duties and responsibilities,and a competing personal interest or

obligation.

ÅA perceived conflict of interest is a situationwhere it could reasonably

be perceivedthat a competinginterest could improperly influencethe

performanceof one'sofficialdutiesandresponsibilities.

ÅA potential conflict of interest arises where a personal interest or

obligationcould conflict with one's official duties and responsibilitiesin

the future.

IMPARTIALITY

ÅActual Conflict : The Title IX Decision-maker'sdaughteris the

Respondentin a sexualassaultcase.

ÅPerceived Conflict : The Title IX investigatorpreviouslyhad a

relationshipwiththefamilymemberof theRespondent.

ÅPotential Conflict :TheTitleIX CoordinatorandComplainantco-

chaira communityorganizationand socializeoutsideof work on

occasion.
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IMPARTIALITY

ÅA bias is a tendency,inclination,or prejudice toward/against

someone.
ÅBiasesare often basedon stereotypes,rather than actualknowledgeof an individual

or a particularcircumstance.

ÅTheyare frequentlybasedon a person'sgender,race,or sexualorientation.

ÅIn effect,biasesareòshortcutsóour mind makesthat canresult

in prejudgments, which lead to improper decisions or

potentiallydiscriminatorypractices.

IMPARTIALITY

ÅExamplesof Bias:

ÅWhentalkingwithTitleIX Complainants,theTitleIX Coordinatorbegins

eachinitialmeetingby askingwhothe Respondentis andwhatòheódid

to theComplainant(assumingtheRespondentisa male).

ÅA Title IX Decision-makerfindsa Respondentin a casemorecredible

than a Complainantbecausethe Respondentspeaks"perfectEnglish"

whilethe Complainant,who onlyknowsEnglishas a secondlanguage,

doesnot.
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IMPARTIALITY

ÅWaysto combatbias:

ÅPayattentionto your language

ÅAvoid generalizations

ÅQuestionyour thinkingandchallengeyour assumptions

ÅListen!

IMPARTIALITY

ÅUnderstandingbias is particularly important in the Title IX

context because:

ÅMost evidenceis circumstantialrather thandirect

ÅTherearesocialstigmasassociatedwith sex,alcohol,anddrugs

ÅImpropersex-basedbiasis prevalentandpreventsreliableoutcomes

ÅThere are also potential biasesrelated to economic status,gender,

race/ethnicity,andacademicstanding
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IMPARTIALITY

ÅIllinois òSampleó Jury Instructions:

ÅIt is your duty to resolve this case by determining the facts based on 

the evidence and following the law.  Your decision must not be based 

upon speculation, prejudice, or sympathy. Each party should receive 

your same fair consideration. 

IMPARTIALITY

ÅIllinois òSampleó Jury Instructions:

ÅFacts may be proven by evidence or reasonable inferences drawn from the 

evidence. Evidence consists of the testimony of witnesses you will hear and 

of exhibits you will read.  You should consider all the evidence without 

regard to which party produced it.  You may use common sense gained 

from your experiences in life, in evaluating what you see and hear during 

the investigation.
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IMPARTIALITY

ÅIllinois òSampleó Jury Instructions:

ÅIn evaluating the credibility of a witness, you may consider that 

witness' ability and opportunity to observe, memory, manner, interest, 

bias, qualifications, experience, and any previous inconsistent 

statement or act by the witness concerning an issue important to the 

case. 

IMPARTIALITY

ÅIllinois òSampleó Jury Instructions:

ÅYou should not do any independent investigation or research on any 

subject relating to the case. What you may see or hear outside the 

investigation is not evidence. 

49

50



Title IX Training November 6, 2020

Brandon K. Wright
www.millertracy.com 26

IMPARTIALITY

ÅTreat all informal reports of sexual harassment equally, regardless of 

the form of the report or the demographics of the Complainant or 

Respondent. 

ÅMake no assumptions about the allegations based on the 

demographics of the Complainant or Respondent. 

ÅOffer supportive measures to Complainants and Respondents 

equally.

IMPARTIALITY

ÅKeepanopenmindandactivelylistento all the factspresented.

ÅViewall relevantevidenceobjectively.

ÅRememberthat eachcaseis unique.
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IMPARTIALITY

John,a TitleIX Coordinator,isa self-professedfeminist,a formervictim

advocate,and regularlyblogsabout issuesof sexualassault. His

TwitterbioincludesthephraseòBelieveall women.óHe hassupported

organizationsthatworkto preventsexualassaultfor years.

ÅIssue?
Prejudging 

Facts

Conflict 

of 

Interest
Bias

IMPARTIALITY

Bettyis an assistantprincipalwhoconductsinformalresolutionfor partiesthat electit under

the formalgrievanceprocess. Bettyalsoservesas theschoolõsathleticdirector,and was

previouslytheschoolõsvolleyballcoachfor 15 years. Bettyremainsan activefundraiserand

supporterof thevolleyballteam. A student(whoisa currentvolleyballplayer)madea formal

complaintallegingthat a classmate(the high schoolstartingquarterbackwith a major

scholarship)sexuallyharassedthemin the schoollibrarywhilecompletingworkon a group

assignment.Thetwoelectinformalresolution.

Prejudging 

Facts

Conflict 

of 

Interest
Bias
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TITLE IX
ISSUES OF EVIDENCE, RELEVANCE AND OTHER 

PROTECTIONS

TITLE IX PERSONNEL TRAINING

TrainingofTitle IX personnelmust includetrainingon:

Åthe definitionof sexualharassmentin the FinalRule,

Åthe scopeof theschoolõseducationprogramor activity,

Åhow to conduct an investigationand grievanceprocess including

hearings,appeals,andinformalresolutionprocesses,asapplicable,

Åandhow to serveimpartially,includingby avoidingprejudgmentof the

factsat issue,conflictsof interest,andbias.
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TITLE IX PERSONNEL TRAINING

ÅThe regulationsrequire an objectiveevaluationof all relevant

evidenceðincludingboth inculpatoryandexculpatoryevidence

ðandprovide that credibilitydeterminationsmaynot be based

on apersonõsstatusasa complainant,respondent,or witness.

EVIDENCE

Related-to

Investigatormust collect all evidencethat is related to

the allegationswhether or not relevant (excluding

evidencesubjectto privilege,medicalrecords)

Relevant

Relevantevidenceis all evidencerelatedto, except that

which is protected under the rape shield provisions

(andnot otherwiseprivileged,medicalrecords)

Related -to 

vs. 

Relevant
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RELEVANCE 

ÅFederal Rule of Evidence No. 401 - Test for Relevant 

Evidence.

ÅEvidence is relevant if:

Å(a) it has any tendency to make a fact more or less probable 

than it would be without the evidence; and

Å(b) the fact is of consequence in determining the action.

RELEVANCE

ÅThe relevance standard is pretty easy to meet. 

ÅIt just asks if whether the òevidenceó is likely to make the 

allegation more or less true. While there are other concerns, 

like whether it might be privileged or hearsay, nearly everything 

that actually relates to allegation is relevant.
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HEARSAY

ÅAvoid hearsay

ÅWhat doesthe witnessòknowóvswhatdo theyhavefirsthandknowledgeof?

ÅFocuson firsthandinformation

ÅWhat did the witnessseeor hear?

ÅIf the witnesshassecondhandinformation,allow them to present it, but determine

who they receivedit from (becauseyou may need to go talk to the person they

heardit from andusethe persontheyheardit from asthe witness.)

ÅIncludingsocialmedia

RAPE SHIELD PROTECTIONS

ÅA schoolõsdecision-makers and investigators must receive

training on issuesof evidentiaryrelevance,includinghow to

apply the rape shield protections provided only for

complainants.
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RAPE SHIELD PROTECTIONS

ÅRapeshieldlawsdeemquestionsand evidenceabout acomplainantõs

prior sexualbehaviorirrelevant unlessofferedto prove that someone

other than the respondent committed the allegedmisconduct or

offeredto prove consent.

ÅIllinois courts have held that a defendantõsright to confrontation

doesnõtinclude a right to present irrelevant evidencesuch as the

victimõsreputationandsexualactswith other people.

RAPE SHIELD PROTECTIONS

Questionsandevidenceabout theComplainantõsprior sexualbehaviorare NOT

RELEVANT,unlessofferedto prove

ÅòMistakenIdentityó: that someoneother than the respondentcommitted the

conductallegedby the complainant,or

ÅConsent: concern specificincidentsof the complainantõsprior sexualbehavior

with respectto the respondentandareofferedto proveconsent.

ÅNote that questionsabout a Complainantõspredispositionare never allowed,

theyarenot subjectto the exception.
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PRIVILEGED EVIDENCE

Investigationscannot require, allow, rely upon, or otherwise use

questions or evidence that constitute, or seek disclosure of,

informationprotected under a legallyrecognizedprivilege,unlessthe

personholdingsuchprivilegehaswaivedthe privilegein writing.

ÅPatient-doctor

ÅAttorney-client

ÅSpousalcommunicationprivilege

PRIVILEGED EVIDENCE

Treatmentrecordsfrom doctor, psychologist,or anyother health

or mentalhealthprovider maynot be usedwithout prior written

consentof the party.
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EVIDENCE GATHERING

ÅThe burden of gatheringevidenceand the burden of proof is on the school,not the

parties.

ÅSchoolsmust provide equal opportunity for the parties to present fact and expert

witnessesandother inculpatoryandexculpatoryevidence.

ÅPartiesmust havethe sameopportunity to selectan advisorof the partyõschoicewho

maybe,but neednot be,anattorney.

ÅSchoolsmust not restrict the ability of the parties to discussthe allegationsor gather

evidence(e.g.,noògagordersó).

ÅCould preventpartiesfrom findingwitnessesandcouldcauseFirstAmendmentissues

EVIDENCE GATHERING

ÅEvidenceis likely to include physicaldocuments,electronic

records,witnessstatements,andinterviewswith witnesses.

ÅTestimony is evidence,and is oftentimes the most important

evidence.
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WITNESS STATEMENTS

ÅGeneral Guidelines:

ÅWitnessesshould be instructed to be as specificas possibleabout

dates,times,locations,andevents,but shouldnever be givenprompts

or suggestionsregardingwording.

WITNESS STATEMENTS

ÅGeneral Guidelines:

ÅWitness statements must be legible.

ÅAllowing the witness to type their statement may be preferable in 

certain cases.

ÅStatements should be signed and dated by the witness.
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WITNESS STATEMENTS

ÅGeneral Guidelines:

ÅIdeally, witness statements should be given as close to the event in 

question as possible.

ÅThe time duration between the event in question and the witness 

statement should be noted in the investigation notes. 

WITNESS STATEMENTS

ÅGeneral Guidelines:

ÅThe investigator should note when and where the statement was 

given and who was present. 

ÅThe investigator should note whether witnesses had an opportunity 

to discuss events among themselves before giving statements. 
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WITNESS STATEMENTS

ÅWitnesses should be allowed to supplement or change their 

statement upon request. 

ÅCopies of both the òbeforeó and òafteró versions of the 

statement should be maintained. 

ÅSupplementation and/or changes to a witness statement may 

require additional investigation. 

WITNESS STATEMENTS

ÅWhen witnesses use only first names, last names, or nicknames, 

the investigator should question the witness and document in 

writing the full names of each individual. 

ÅUsing a copy of the witness statement to document additional 

information may be helpful. 
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WITNESS STATEMENTS

ÅWhen witnessesusesslangor describeseventsin a mannerin

which the meaningis not readily apparent,the investigator

should question the witness and document in writing the

meaningof slangin question

ÅUsinga copy of the witnessstatementto documentadditional

informationmaybe helpful.

WITNESS STATEMENTS

ÅWhen witness statementsmust be redacted,the investigator

musttakecareto preserveanunredactedoriginal.

ÅWhen multiple names must be redacted from the same

statement,anindividualspecificòplaceholderóor òcodeóshould

be insertedfor clarity.
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WITNESS STATEMENTS

ÅExample(Statementof StudentA):

ÅòIwaswalkingto classwith XXXX when XXXX andXXXX started

yellingat us.XXXX then punchedXXXX .ó

ÅòIwaswalkingto classwith B when C andD started yellingat us. C

then punchedB.ó

WITNESS STATEMENTS

ÅWhen multiple witnessstatementsreferencethe sameevent,

the redaction codes should be standardized across all

statements.

ÅThis means,B shouldbe usedacrossall statementsto meanthe same

person.
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WITNESS STATEMENTS

ÅGender specificpronouns may need to be redactedand replaced

with òhe/sheóor usethepersonõsòcodeólikeòAõsfriendóinsteadof

òherfriendó.

ÅIf redaction makeswitnessstatementsillegible,considertyping the

statement.

ÅTyping witness statements may also be necessaryif there are

concernsregardingdisclosingwitnesshandwriting.

WITNESS STATEMENTS

ÅIf witness statementsare typed, they should be reproduced

verbatim.

ÅIncludeprofanity

ÅIncludemisspelling

Åincludepoor grammar
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WITNESS STATEMENTS

ÅWitness statements are NOT a substitute for a thorough

investigation,interview,and/ordetailedinvestigationnotes.

ÅWitness statementsmay not be admissiblein every setting

and/or may require specificinformation to be includedin the

record (suchasa legitimateconcernof retaliation)before they

canbeused.

CONDUCTING INTERVIEWS

ÅConsiderwho shouldbepresentduringinterview:

ÅNote taker?ðwould not necessarilyrequireTitle IX training

ÅAdditionaltrainedinvestigator?

ÅSocialworker/counselor?ðtraumainformed

ÅBe very careful to not stack the table with òauthorityóthat may overwhelm or

frightenwitnesses

ÅConsiderwhether additionalindividualsmustor shouldbe includedin

the interview(parentsor unionrepresentation).
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CONDUCTING INTERVIEWS

ÅConduct interviewsassoonaspossibleafter the eventin question

ÅIf time permits,draft or outline questionsin advance.

ÅConsiderhavinga set of preparedquestionsthatyouõllalwaysaskreadyat all

times.You canthenaddthe situationspecificquestionsto it more quickly.

ÅSeePRESSPolicy520-APforSampleQuestions

ÅIf available,and if time permits,review security footagebefore the

interview.

CONDUCTING INTERVIEWS

Sample of general questioning :

ÅWhat happened?

ÅWhen did it happen?

ÅWhere did it happen?

ÅIf a witness,do you know what is allegedto havehappened?ðIf so,where were you

whenit happened?

ÅIf a witness,do you know the respondentand complainant?ðIf so,how long haveyou

known them andhow would you describethem(friend,acquaintance)?

ÅHaveto talkedto othersaboutwhathappened?Who andwhen?

ÅDid you write down what happened?(diary [video or otherwise],notes,blog)

ÅHaveyou postedor seenanythingpostedon socialmediaaboutthis incident?

83

84



Title IX Training November 6, 2020

Brandon K. Wright
www.millertracy.com 43

CONDUCTING INTERVIEWS

ÅInterviewthe complainingparty first.

ÅIntervieweachparticipant,victimand/orwitnessseparately.

ÅApproacheachinterviewindividually.

ÅStart from the beginningeachtime.

ÅDo not assumefactsdisclosedin previousinterviews.

CONDUCTING INTERVIEWS

ÅDo not discloseinformationobtainedin separateinterviews.

ÅIf disclosureis necessary,discloseaslittle aspossible.

ÅStartwith broadquestionsandmoveto specificquestions.

ÅHaveyou eversexuallyharassedanyone?

ÅHave you had conversationswith anyonein your classthat could be considered

sexualharassment?

ÅWhat occurredin Spanishclasslastweek?

ÅWhat did yousayin Spanishclasslastweekto Becky?(hereiswhendisclosurebecomesnecessary)
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CONDUCTING INTERVIEWS

ÅAvoid makingassumptions

ÅAsk follow-up questions

ÅSlowanddeliberatequestionsproducebetter information

ÅAvoid beingaccusatory

ÅAvoid anythingthat resemblesan interview or interrogation

from aTV drama.

CONDUCTING INTERVIEWS

ÅKnow and respect the differencebetweenan interview and a

search

ÅStudents are subject to 4th Amendment protection from

unreasonablesearches.

ÅAskingto seephotoson phoneis a search

ÅAskingto seenotebook is a search
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CONDUCTING INTERVIEWS

ÅTake notes

ÅTake Notes

ÅTAKE NOTES

ÅTAKE NOTES!!!!

CONDUCTING INTERVIEWS

ÅWrite your interview summariesin narrativeform so you can

easilyincludethemin the report.

ÅBeconsistentin terminologyðclarity is key.

ÅBeclearasto the sourceof informationðcompare:

ÅòBobstatedthat this happened.ó

ÅòThishappened.ó
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CONDUCTING INTERVIEWS

ÅStructure of an Interview Summary :

ÅWho,when,where,viawhat medium?

ÅDid theyhaveanadvisor?

ÅDid you discussyour role?Their role?

ÅDid you discussthe prohibitionon retaliation?

CONDUCTING INTERVIEWS

ÅStructure of an Interview Summary :

ÅBackground:

ÅHow doesthis personconnectwith the partiesandwitnesses?

ÅAge,yearin school?

ÅLengthof employment,position?
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CONDUCTING INTERVIEWS

ÅStructure of an Interview Summary :

ÅSummaryof FactsandEvidence

ÅDetails

ÅDirect quoteswherepossible

ÅIncludeinculpatoryandexculpatoryinformation

CREDIBILITY 

ÅCredibility is the processof weighingthe accuracyandveracity

of evidence. To assesscredibility,evaluatethe source,content,

andplausibilityof what is offeredin lightof other evidence.
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CREDIBILITY 

ÅA decisioncanstill be madethat anincidentoccurredwhenthe

evidenceof the allegation(s)is credible,evenif there were no

witnessesto the incident. Put anotherway,a preponderance

can be established simply because you believe one

party and not the other based on the assessment of the

credibility of the parties and the evidence provided .

CREDIBILITY 

ÅCredibility is best establishedthrough corroboration, which is

provided through sufficient independentevidenceto support the

factsat issue.

ÅCorroboration is not merelya secondwitnesswho agreeswith the

first witness,becausefor instance,they could be lying to support

each other. Rather, it is evidentiary support for what a witness

contendsafter evaluatingsource,content,andplausibility.
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CREDIBILITY 

ÅThe behavior continued after the responding party was

informed that the behaviorwasunwelcome. If established,this

would add credibility to the reporting partyõsaccount as

corroborative.

CREDIBILITY 

ÅMajor inconsistencies in testimony would likely detract from 

credibility. Minor inconsistencies usually would not detract from 

credibility, and may even be the result of trauma. Even lying is not a 

100 percent credibility killer. We all lie. The job of investigators, as 

noted earlier, is to determine why someone is lying, or what the lie 

is about. Lying about alcohol consumption to avoid an alcohol 

violation does not prove or disprove an underlying interpersonal 

violence allegation.
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CREDIBILITY 

ÅA delay in reporting harassment does not detract from 

credibility. Individuals may delay reporting over fear of 

retaliation, because they donõt know or trust the policy, over 

fear of being blamed for causing the harassment or incident, not 

due to a lack of understanding that it was harassment, etc.

CREDIBILITY 

ÅChanges in the behavior of a reporting party after an incident 

might add to credibility. For example, after being harassed, the 

reporting party cried, was upset, avoided class (or meetings, or 

certain areas), their academic performance deteriorated, etc. 
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CREDIBILITY 

ÅHowever the absenceof suchchangesdoesnot meanthat the

allegation is not credible, only that the individual who

complainedperhapshasbeenaffecteddifferently,lessintensely

thanothersmight,or doesnot expressemotionsopenly.

CREDIBILITY 

ÅDocuments such as diaries, texts, emails,calendar entries,

journals,notes,or letters describingthe incident(s)canadd to

credibility, but can also be manufacturedafter the fact. The

adage,òTrust,but verify,óapplies,especiallyin the age of

www.iphonefaketext.com.
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CREDIBILITY 

ÅTellingother peopleabout the incident may add to credibility,

but if the accountsprovided to others vary meaningfully,that

can alsounderminecredibility or help investigatorsto identify

that a traumaresponseis in play.

ÅOther similarallegationsabout a respondingparty can add to

credibilityof the allegation.

CREDIBILITY 

ÅThe fact that a relationshipwas at one time or in some aspects

consensualdoes not detract from credibility, nor is it a defense

against a subsequentcharge of sexual harassment. Consensual

relationships can be followed by sexual harassmentwhen one

person tries to end the relationshipand the other person tries to

intimidatethe former partner into stayingin the relationship. People

can be assaulted after consensualsexual acts, or engage in

consensualsexualactsafter havingbeenassaulted.
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CREDIBILITY 

ÅThe fact that the person who made the allegation(s) did not tell 

the alleged harasser that the behavior was offensive does not 

affect credibility. Many people are fearful of doing so.

ÅAdditionally, there is no obligation for the reporting party to 

inform the responding party that behavior is offensive.

CREDIBILITY 

ÅExplanationsof why the harassmentoccurred do not add to

credibility. People who have sexually harassedothers often

acknowledgetheir behaviorbut explainand defendit in ways

that do not justifytheir actions.

ÅTo the contrary,suchexcusesshouldbe seenasadmissionsof

havingengagedin sexuallyharassingbehaviors.
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CREDIBILITY 

The followingdo not add or detract from the credibility of the respondingparty

becausetheyare irrelevant :

ÅCharacterwitnesses.(òHeissucha goodguy; I knowhewouldneverdothat.ó)

ÅPopularitywith staffandother students.(òEverybodylikeshim;I justdonõtbelievehe

woulddothat.ó)

ÅNo history of pastproblems.(òSheõsneverbeenin troublebefore.ó)

ÅAcademicperformance.(òButsheõsa reallygoodstudent. Her teachersreallylike

her.ó)

CREDIBILITY 

The followingdo not addor detract from credibilityof the reportingparty:

üClothing.(òJustlookat whatshewaswearing.ó)Clothingdoesnot causesexualharassment,nor do

theygiveanyonepermissionto touch someoneor makesexualremarks.

üAppearance.(òSheis sopretty; no wonderhe did it,óor òSheis sounattractive!I donõtbelieveanyone

woulddothat to her.ó)

üFlirtingbehavior.(òHeõsalwaysflirtingwiththeboys.Whatdidheexpect?ó)

üMalesasvictims.(òHe shouldhaverealizedshemeantit asa compliment.ó)

üSexualorientation of victims(òListen,he cameout and told everyone. He shouldhaveexpectedthat

peoplewouldactlikethis.ó)
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CONFIDENTIALITY 

Schools must keep confidential the 

identity of any individual 

ÅWho has made a report or filed a 

complaint 

ÅWho has been reported as a perpetrator 

ÅWho has been a witness 

Exceptions

ÅFERPA 

Å Legal obligations 

ÅMandated reporter

ÅContacting law enforcement

ÅCarry out the purposes of these 

regulations 

ÅDisclosure of identities may be necessary to 

carry out Title IX investigation

CONFIDENTIALITY

ÅLetter to Soukup, 115 LRP 18668 (FPCO 02/09/15)

ÅAccordingto the FamilyPolicyComplianceOffice,FERPAdoesnot conflict with TitleIXõsònotice

of outcomeórequirementsoutlined in a DearColleagueLetterreported at 111 LRP23852(OCR

04/04/11). It concluded that a Californiadistrictõsproposed discrimination procedures,which

obligatedit to disclosecertain information to parentsregardingthe outcome of its harassment

investigations,did not violateFERPAõsconfidentialityprovisions. While FERPAgenerallyprohibits a

district from disclosingstudentsõpersonally identifiable information to third parties without

parental consent,thereõsan exception to this rule in casesinvolving unlawful discriminatory

harassment. A district may inform the parentsof a harassmentvictim of the disciplinarysanction

imposedon the perpetrators of the harassmentwhen that sanctiondirectly relatesto the victim,

suchasanorder that the harasserstayawayfrom the harassedstudent.
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CONFIDENTIALITY

ÅLetter to Anonymous, 20 FAB 7 (FPCO 2016). 

ÅFCPOadviseda district to considerinformingall appropriatedistrict officialsofFERPAõs

consentrequirementsas they pertain to information about bullyingincidentsat school.

Generally,they should avoid answeringa parentõsquestion about another student at

school when the information soughtcould be part of the studentõseducationrecords.

Here,a principalallegedlydisclosedprotected informationaboutastudentõsinvolvement

in a bullyingincidentwhen talkingto the parent of another student on the phone. The

principalcould haveavoidedthe allegedviolation by decliningto respondto questions

regardinganotherstudentsõeducationalrecords.

TITLE IX
REVIEW OF THE GRIEVANCE PROCESS
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GRIEVANCE PROCESS-NOTIFICATION 
REQUIREMENTS

ÅA school must investigate the allegations in any formal

complaintandsendwritten notice to both the complainantand

respondent of the allegations upon receipt of a formal

complaint.

ÅSchools must send written notice of any investigative

interviews,meetings,or hearings.

GRIEVANCE PROCESS-NOTIFICATION 
REQUIREMENTS

ÅSchools must send the parties, and their advisors, evidence directly 

related to the allegations, in electronic format or hard copy, with at 

least 10 days for the parties to inspect, review, and respond to the 

evidence. 

ÅSchools must send the parties, and their advisors, an investigative 

report that fairly summarizes relevant evidence, in electronic format 

or hard copy, with at least 10 days for the parties to respond. 
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THE GRIEVANCE PROCESS

Report of 
Sexual 

Harassment

Supportive 
Measures

Evaluation/ 
Dismissal

InvestigationDecisionAppeal

THE GRIEVANCE PROCESS

Actual 
Knowledge by 
Any Employee

Report of 
Sexual 

Harassment to 
Title IX 

Coordinator
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THE GRIEVANCE PROCESS

Promptly contact the Complainant to 
discuss the availability of supportive 

measures.

Consider the complainantõs wishes with 
respect to supportive measures.

Inform the Complainant of the availability 
of supportive measures with or without 

the filing of a formal complaint.

Explain to the Complainant the process 
for filing a formal complaint.

Title IX Coordinator 
Responsibilities

THE GRIEVANCE PROCESS

ÅMust not respond with deliberate indifference.

ÅMust offer supportive measures.

ÅMust follow required grievance process.

Yes, the 
Complainant filed a 
formal complaint.

ÅMust not respond with deliberate indifference.

ÅMust offer supportive measures.

ÅTitle IX Coordinator determines whether to file formal complaint 
under their own signature: If YES, then follow required grievance 
process. If NO, supportive measures remain in place, but no further 
remedy or discipline.

No, the Complainant 
did not file a formal 

complaint.
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THE GRIEVANCE PROCESS

Actual 
Knowledge

Sexual 
Harassment

Educational 
Program or 
Activity in 

USA

Sexual 
Harassment

V If any are not present, complaint must be 

dismissed.

V Consider other available basis for dismissal.

THE GRIEVANCE PROCESS

Investigator provides report to Decision-Maker.

Investigator provides both parties with copy of evidence and investigative summary, with 
10 days to consider.

Investigator collects evidence from all parties.
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THE GRIEVANCE PROCESS

Decision-Maker gives 
parties the opportunity 

to submit written 
questions.

Decision-Maker reviews 
evidence and makes final 

determination on a 
preponderance of the 

evidence standard.

Decision-Maker issues 
written decision.

THE GRIEVANCE PROCESS

Report of 
Sexual 

Harassment

Supportive 
Measures

Evaluation/ 
Dismissal

InvestigationDecisionAppeal
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